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Sexual Violence — South Africa

“...if the liberation struggle was meant to free us from oppression, it must have
been to free us all from all kinds of oppression...Liberation has no plural. Being
an indivisible whole, liberation cannot be partitioned. It is radical. To opt for

anything else is to endanger it. 1

[Charlene Smith 2001]

1 Smith, C., Proud of Me: Speaking out Against Sexual Violence and HIV, 2001, Penguin, Johannesburg, at p
211
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1. INTRODUCTION

South Africa and her people are survivors of one of the most tragic forms of
power abuse and racial discrimination. Millions were affected by the apartheid
regime which followed the colonial era, but the present generation now has the
hope of equality, rights and access to a life full of opportunities that were once
considered privileges to a superior few. However, the society is still bound by
heavy chains; individuals still live in fear, pain and anger. The people have been

2 vision of

liberated from an oppressive regime, but in contrast to Madiba’s
freedom, many are still suppressed by social structures and evils that affect an

unfortunate many.

South Africa is overwhelmed by some of the world’s worst known figures of
gender-based violence for a country not at war, thereby denying men and
specifically women the realization and enjoyment of full citizenship rights as set
out in the Constitution, and thus undermining development efforts, and worsening
women’s vulnerability.® It is a known fact that at least one in three South African
women will be raped in her lifetime, and one in four will face domestic violence.
It goes without saying that the high rate of rape indeed fuels the HIV/AIDS
pandemic. Many voices are being muffled by cultural expectations and society’s
deceptions. Few women have voices, and even fewer can be heard. The silence is

deafening, and so are the sorrowful sobs.

Eliminating violence against women and improving educational opportunities for

women were more or less universally supported goals in South Africa in the mid-

2Nelson Rolihlahla Mandela, an anti-apartheid activist devoted to democracy, equality and learning; an
inspiration to the oppressed and deprived, not only in South Africa but worldwide;1993 Noble Peace Prize
winner; first South African President (1994-1999) to be elected in a fully (racially) representative Democratic
election. Madiba as he is often called is the name of his (Xhosa) clan. Other given names are: Tata; Khulu;
and Dalibhunga.

[REF: Nelson Mandela Foundation, 2011, “Madiba’s Many Names”, Retrieved from:
http://www.nelsonmandela.org/index.php/memory/views/names/ retrieved on 15/05/2011]

3 Fact Sheet: Gender Equality and Equity in South Africa — 1996-2008, Social Development Department:
Population and Development, Republic of South Africa, retrieved from
http://www.population.gov.za/pop_dev/index.php/NPU-factsheets/GEnder-Equaluty-and-equity.html
accessed on 26/05/11
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1990s, but these goals received only rhetorical support for the most part. Priorities
were to eliminate the relics of apartheid legislation and to improve socio-
economic conditions for the poor, for children, and for other especially
disadvantaged groups. Arguably, gender-related inequities were belittled and

given secondary importance, up until recently.*

Rape is about many things, including the poisonous after-effects of apartheid, but
it is also a burning social issue that is provoked by discourse about race and
malicious patriarchal constraint.> And for so long, discourse on rape has been
written with race in mind, instead of gender, this is why in this paper | propose
that the prevalence and incidence of rape of women stems from perceptions and
mentalities that are a deeply engrained culture in the psychologies, traditional and
historical backgrounds of the peoples. Although recognizing that South Africa’s
difficult historical past is itself a huge contributor to the resulting victimization of
women, and acknowledging that the divides of race, political status, class and
ethnic divides are not entirely irrelevant, | propose that this ailment of society as |
choose to call it, cuts across all these divides and affect all females.

Other forms of rape include ‘Corrective rape’ and marital rape. Corrective rape is
a saddening concern in South Africa. Theories of sexuality, heterosexuality and
homosexuality help to explain the phenomenon where men rape lesbian women
(and in many cases murder them afterwards), in order to “turn them straight” or to
“teach them a lesson.” This form of discrimination, legally speaking is
unconstitutional and activists fight to achieve justice and to see the rights of these
affected and concerned women safeguarded. Another concern is the issue of
marital rape in the country, the legal and social aspects of it. However, since my
main interest lies in examining the shape of the society and the climate thereof,
the paper will not go so far as to discuss these two abovementioned matters. It is
simply for emphasis sake that | point out to the widespread existence of marital
and corrective rape. It demonstrates the magnitude of the offence of rape on all

levels, regardless of status and position in the beautiful country of South Africa.

4 Byrnes, R. M., ed., South Africa: A Country Study, Washington: GPO for the Library of Congress, 1996,
retrieved from http://countrystudies.us/south-africa/58.htm accessed on 26/05/11
5 Moffett, H., Chapter 6, loc. cit., at p161,177
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My aim is not to show the existence of any top-down political system or
racially/ethnically discriminative structure that oppresses the individual, but to
consider the bottom-up form of suppression that has been and is still taking place
in the South African society. While not claiming to undertake an exhaustive
analysis of the narratives concerning violence against women in relation to rape,
this paper deliberates the structure of the country in regards to the inequalities
therein and the role gender, power, poverty, culture and race play as contributory
factors to the rape-prone climate; with the key intention of showing the position of
women in the society in order to understand why or how they ended up or still end

up as the oppressed.

For our purpose | will shortly consider some of the flaws of the justice system,
and in order to do so I will first of all outline South Africa’s legal obligations
under international and regional instruments as well as under its own Constitution.
| also wish to briefly demonstrate the various routes that are taken by the people
themselves in combating these sexual crimes. Lastly, | seek to show how the lives
of the rape survivors can be affected, and discuss the support avenues available to

them.

i. DEFINITIONS FOR THE PURPOSE OF THIS PAPER

Internal protection system refers to the South African criminal justice
system [including the police, prosecutors and the judges]. The meaning shall
extend to encompass the independent activists and activist groups; and

mob/township justice.

Racial meanings the word “black” refers to a person or people once
classified as “African” or “black” under the apartheid system, and now intends to
refer to those of solely African ancestry; the word “white” refers to those of
European ancestry; “coloured” refers to those of mixed racial ancestry; and
“Indian” or ‘“Asian” refers to those people historically from the Indian

subcontinent.
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‘Rape’ will be used in terms of and defined according to the new statutory
law of South Africa which repealed and replaced the common law offence of rape.
As defined by South African law®, rape occurs when an act of sexual penetration’
with a complainant (victim®) is committed unlawfully and intentionally without

said complainant’s (victim’s) consent.”

‘Social climate’ refers to those norms, values, traditions, and structures
(historical and present-day) that phenomenally define the society or rather
societies in South Africa, i.e. those individuals, families, communities and
organized civil societies. This definition extends to include the hierarchical
structures and systems upon which the present day ‘society’ is built i.e. in regards
to the gender system, the legal system, and the various cultural systems. The way
in which all these factors affect every level of human interaction and the outcomes

thereof constitutes the social climate.

‘Child’ under South African law’® is a person under the age of 18 years.
Where necessary the term ‘baby’ will be used to refer to a child/children in the

very early stages of life and development.

Violence (against women): The Convention on the Elimination of All
Forms of Discrimination against Women — CEDAW defines violence against
women as “any act of gender based violence that results in, or is likely to result in,

physical, sexual or psychological harm or suffering to women, including threats of

6 Criminal Law (Sexual Offences and Related Matters) Amendment Act 32 of 2007, Date of commencement
16 December 2007
7 ‘Sexual Penetration’ includes any act which causes penetration to any extent whatsoever by-
(@) the genital organs of one person into or beyond the genital organs, anus, or mouth of another
person;
(b) any other part of the body of one person or, any object, including any part of the body of an animal,
into or beyond the genital organs or anus of another person; or
(c) the genital organs of an animal, into or beyond the mouth of another person.

8 Word added

9 Chapter 1 - Definitions and Objects (ss 1-2), Definitions and Interpretations of Act, Criminal Law (Sexual
Offences and Related Matters) Amendment Act 32 of 2007, Date of commencement 16 December 2007,
retrieved from http://www.justice.gov.zallegislation/acts/2007-032.pdf accessed on 07/06/11, at p7

10 |bid at p9
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such acts, coercion or arbitrary deprivation of liberty, whether occurring in public

or in private life.”"!

The Beijing Declaration and Platform for Action 1995 states that violence against

women encompasses but is not limited to the following:

(@) Physical, sexual and psychological violence occurring in the family,
including battering, sexual abuse of female children in the household,
dowry-related violence, marital rape, female genital mutilation and other
traditional practices harmful to women, non-spousal violence and

violence related to exploitation;

(b) Physical, sexual and psychological violence occurring within the
general community, including rape, sexual abuse, sexual harassment and
intimidation at work, in educational institutions and elsewhere, trafficking

in women and forced prostitution;

(c) Physical, sexual and psychological violence perpetrated or condoned

by the State, wherever it occurs. ?

Where the single word term violence is used, it shall have a corresponding

meaning to the definition of violence against women.

1 Joint Monitoring Committee on the Improvement of Quality of Life and Status of Women, Parliament of the
Republic of South Africa, Report on Violence against Women, May 2002, retrieved from
http://www.info.gov.za/view/DownloadFileAction?id=70270 accessed on 07/06/11

12 Annexe 2 — Platform for Action, Chapter 4, Sec. D, Para. 113, at p 48,9, United Nations report on the
Fourth World Conference for Women, Beijing 4-15 September 1995, retrieved from
http://www.un.org/womenwatch/daw/beijing/pdf/Beijing %20full %20report%20E.pdf accessed on 08/06/11
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ii. STATISTICS AND GENDER RATIOS

The Republic of South Africa, a multi-cultural and multi-lingual country, is one of
the strongest economies in the African region. Total investment in the country has
been increasing at about 11%, resulting in an annual growth of about 4.5%. The
country has a Human Development Index estimate of 0.67. Approximately 84.5%
of households have access to pipe-borne water, 61.6% to waste removal services

and 86.4% to modern sanitary facilities. *

In order to get a more in depth picture of South Africa and the equalities and
inequalities therein in relation to gender where required, statistics and graphs are
presented below comprising information regarding the population dynamics,
health, education, employment, crime and rape. The data is compiled from various
sources of the World Bank™* and the World Data Bank™®. The most up-to-date data
available is used and in a few categories two year groups were recorded in order
to compare data and for the purpose of deducing improvements or regression.

Below are two tables indicating the population dynamics of the country.

13 ‘Public Cooperation at a Glance’, World Health Organization, May 2009, retrieved from:
http://www.who.int/countryfocus/cooperation_strategy/ccsbrief zaf en.pdf accessed on 30/05/11
14 All data compiled from the below World Bank sites, accessed on 29/05/11:

1. South Africa: Quick Facts
http://web.worldbank.org/WBSITE/EXTERNAL/COUNTRIES/AFRICAEXT/SOUTHAFRICAEXTN/O0,
print:Y~isCURL:Y~menuPK:368102~pagePK:141132~piPK:141109~theSitePK:368057,00.html

2. EdStats Country Profiles
http://web.worldbank.org/WBSITE/EXTERNAL/TOPICS/EXTEDUCATION/EXTDATASTATISTICS/
EXTEDSTATS/0,,contentMDK:22614780~menuPK:7196605~pagePK:64168445~piPK:64168309~t
heSitePK:3232764,00.html|?ZAF,188

3. Health, Nutrition and Population (HNP) statistics at a glance, South Africa
http://ddp-
ext.worldbank.org/ext/ddpreports/ViewSharedReport?&CF=1&REPORT_ID=10309&REQUEST T
YPE=VIEWADVANCED&HF=N

4. Data Profile, South Africa http://ddp-
ext.worldbank.org/ext/ddpreports/ViewSharedReport?&CF=&REPORT |ID=9147&REQUEST TYP
E=VIEWADVANCED

15 Gender Statistics: South Africa, World Data Bank retrieved from
http:/databank.worldbank.org/ddp/home.do?Step=28&id=4&hActiveDimensionld=GS_Series accessed on
29/05/11



http://www.who.int/countryfocus/cooperation_strategy/ccsbrief_zaf_en.pdf
http://web.worldbank.org/WBSITE/EXTERNAL/COUNTRIES/AFRICAEXT/SOUTHAFRICAEXTN/0,,print:Y~isCURL:Y~menuPK:368102~pagePK:141132~piPK:141109~theSitePK:368057,00.html
http://web.worldbank.org/WBSITE/EXTERNAL/COUNTRIES/AFRICAEXT/SOUTHAFRICAEXTN/0,,print:Y~isCURL:Y~menuPK:368102~pagePK:141132~piPK:141109~theSitePK:368057,00.html
http://web.worldbank.org/WBSITE/EXTERNAL/TOPICS/EXTEDUCATION/EXTDATASTATISTICS/EXTEDSTATS/0,,contentMDK:22614780~menuPK:7196605~pagePK:64168445~piPK:64168309~theSitePK:3232764,00.html?ZAF,188
http://web.worldbank.org/WBSITE/EXTERNAL/TOPICS/EXTEDUCATION/EXTDATASTATISTICS/EXTEDSTATS/0,,contentMDK:22614780~menuPK:7196605~pagePK:64168445~piPK:64168309~theSitePK:3232764,00.html?ZAF,188
http://web.worldbank.org/WBSITE/EXTERNAL/TOPICS/EXTEDUCATION/EXTDATASTATISTICS/EXTEDSTATS/0,,contentMDK:22614780~menuPK:7196605~pagePK:64168445~piPK:64168309~theSitePK:3232764,00.html?ZAF,188
http://ddp-ext.worldbank.org/ext/ddpreports/ViewSharedReport?&CF=1&REPORT_ID=10309&REQUEST_TYPE=VIEWADVANCED&HF=N
http://ddp-ext.worldbank.org/ext/ddpreports/ViewSharedReport?&CF=1&REPORT_ID=10309&REQUEST_TYPE=VIEWADVANCED&HF=N
http://ddp-ext.worldbank.org/ext/ddpreports/ViewSharedReport?&CF=1&REPORT_ID=10309&REQUEST_TYPE=VIEWADVANCED&HF=N
http://ddp-ext.worldbank.org/ext/ddpreports/ViewSharedReport?&CF=&REPORT_ID=9147&REQUEST_TYPE=VIEWADVANCED
http://ddp-ext.worldbank.org/ext/ddpreports/ViewSharedReport?&CF=&REPORT_ID=9147&REQUEST_TYPE=VIEWADVANCED
http://ddp-ext.worldbank.org/ext/ddpreports/ViewSharedReport?&CF=&REPORT_ID=9147&REQUEST_TYPE=VIEWADVANCED
http://databank.worldbank.org/ddp/home.do?Step=2&id=4&hActiveDimensionId=GS_Series
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POPULATION DYNAMICS FIG. YEAR
Population (millions) 49.3 2009
Population growth, annually (percent) 1.1 2009
Life expectancy at birth (total years) 52 2009
Mortality rate under 5 (per1,000 of population) 62 2009
Population ages 15-64, total (millions) 321 2009
Population ages 15-64, female (millions) 16.2 2009
Population ages 15-64, male (millions) 15.9 2009
Population ages 65 and above, female (millions) 135 2009
Population ages 65 and above (% of total) 4.5 2009
Population, female (% of total) 50.7 2009
Age dependency ratio (% of working-age population) 53.9 2009
Literacy rate, adults (total % of population ages 15+) 89 2009
Literacy rate, youth (total % of population ages 15-24) 97.6 2007
Poverty headcount ratio at national poverty line 23.0 2005
Income share held by lowest 20% 3.1 2000

In a 2008 UNAids report’®, it is estimated that 5.7 million people in South Africa
are living with HIV. Approximately 3.2 million of these people are women and
280,000 are children (ages 0-14). South Africa has comprehensive policies and
programmes to address the epidemic, although some of these are still yet to have a
significant impact, others have seen noteworthy levels of success™’. In order to
evaluate the different perceptions of the two genders, it was reported in a study
that, 63% of men reported to never go for health care check-ups, and 37% said
that they do not. 76% of those who said that they do not go for health check-ups
indicated that they eventually do make use of health services in cases of chronic
illness, but 24% maintained that they do not go at all.'® Even in the face of an
epidemic it is reported that men are less likely than women to seek medical

attention or to go for HIV testing.

16 Country Situation, Joint United Nations Programme on HIV/AIDS, South Africa July 2008, retrieved from:
http://data.unaids.org/pub/FactSheet/2008/sa08 soa_en.pdf accessed on 30/05/11

17 Country Overview, Joint United Nations Programme on HIV/AIDS, South Africa, Retrieved from
http://www.unaids.org/en/regionscountries/countries/southafrica/ on 29/05/11

18 Letsela, L. And Ratele, K. Fact Sheet, “I am a tsotsi form Sophiatown, you must cure yourself’: Masculinity
and health seeking behaviours in South Africa, November 2009, MRC-UNISA Crime, Violence and Injury
Lead Programme, Institute for Social & Health Sciences, University of South Africa, retrieved from
http://www.mrc.ac.za/crime/maschealthseek.pdf accessed on 23/05/11

19 Reasons found from the study as to why they do not go for health check-ups are: the lack of medical
aid/insurance; distrust of public services; the view that visiting health services are a waste of their tie; the fact

10
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Besides the epidemic, there is also a high affliction rate of tuberculosis,
cardiovascular diseases, violence and road traffic accident associated injuries.
Human resources for health are somewhat available with existing shortages; the
distribution thereof of course favouring urban areas. The country is making efforts
at addressing the health needs of the population. Access to services such as
antenatal care is about 94%. Skilled attendance at birth seems to have dropped to
84%2°. Prevention of Mother to Child Transmission (PMTCT) is available in 90%
of facilities with a 66% uptake in 2007. About 80% of the population has access

to the essential package of interventions within an hour? of a health facility.??

These brief details allow one to comprehend and consider the devastating results
that could be and in most cases, are produced with the combination of persistent
incidents of rape in a country further tormented by an HIVV/AIDS epidemic.

There has been however a self-evident increase in women’s access to reproductive
health care services, and as a result there has been a decrease in deaths and illness
amongst women. Very poor women though are much more likely to give birth at
home, worsening their vulnerability and undermining development potential. A

serious concern is therefore high rates of infant, child and maternal mortality.

HEALTH 2009
Fertility rate total (births per woman) 25
Adolescent fertility rate (births per 1,000 female ages 15-19) 56
Births attended by skilled health staff (% of total) *91.2
Prevalence of HIV total (% of population ages 15-49) 17.8
Prevalence of HIV male (% of population ages 15-49) 45
Prevalence of HIV female (% of population ages 15-49) 13.6

* In the year 2003

that they had regular exercise and ate healthy; the fear of finding out of any health problems; the idea that
health check-ups are for weak men. This directly confirms previous findings from other studies that men see
visits to health services as an unmasculine activity. “When a man brags, ‘l haven’t been to a doctor in years’,
he is simultaneously describing a health practice and situating himself in a masculine arena.”

20 The figure in the ‘Health’ table is the last accurate data available at the time of writing, however the World
Health Organization article, ‘Public Cooperation at a Glance’ has recorded a lower figure for the time of
publication of the article in 2009.

21 Roughly based on any mode of transport available at the time

22 ‘Pyplic Cooperation at a Glance’, loc. cit.

23 Fact Sheet: Gender Equality and Equity in South, loc. cit.

11




Sexual Violence — South Africa

Education has often been linked to empowerment, improving development and
productivity. It is often seen as an investment into the lives of children, youth,
men and women. Research has established that basic education of girls and
women improves key development outcomes, such as reducing fertility and child
mortality. It is believed that “education enhances women’s well-being and gives
them a greater voice in household decisions, more autonomy in shaping their
lives, and better opportunities for participating in the community and labour
market...women are more likely to control their own destinies and effect change in
their own communities when they have higher levels of education.”®® Thus
education in general and education of women and girls is regarded as fundamental
to the empowerment of women and gender equality.? It goes without saying that
poverty and socio-economic circumstance, amongst other factors are two of the
constraints that can impede on people having the chance to equal opportunities in
regards to access to and completion of education.

Unlike many other developing countries, access to schooling in South Africa has,
more or less, been equally achieved for both males and females; and the female
drop-out rate is lower than that for boys. There are however more males than
females in the foundation and primary levels of schooling, while females
outnumber males in secondary school and tertiary levels - where they obtain about
60% of all university qualification. There has been a 44.5% increase in the
proportion of females under 19 years old attending school from 21% between
1995 and 1999%°. There are also noteworthy increases in the participation rate of
all children in education with almost universal access and achievement of the
Millennium Development Goals?’ on education.® Included in the table and graph

below are some gender ratios and information relating to education in the country.

24 A Second Look at the Role Education Plays in Women’s Empowerment, International Center for Research
on Women (ICRW), 2005, USA, retrieved from: http://www.icrw.org/files/publications/A-Second-Look-at-the-
Role-Education-Plays-in-Womens-Empowerment.pdf accessed on 27/05/11

%5 Fact Sheet: Gender Equality and Equity in South Africa, loc. cit.

2 Additionally, there has been an increase in the number of not only women graduates, but black graduates
as well.

27 The Millennium Development Goals (MDGs) were adopted by world leaders in 2000 and set to be
achieved by 2015. They provide concrete, numerical benchmarks for tackling extreme poverty in its many
dimensions. The MDGs also provide a framework for the entire international community to work together

12
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EDUCATION 2009
Primary school completion rate total (% of relevant age group) 93*
Ratio of girls to boys in primary and secondary education (percent) 99
Ratio of female to male primary enrolment (%) 96.0
Ratio of female to male secondary enrolment (%) 104.9
Secondary education, pupils (% female) 51.0
Primary completion rate, female (% of relevant age group) 93.7
Primary completion rate, male (% of relevant age group) 92.6
Primary education, teachers (% female) 77.2
Secondary education, teachers (% female) 54.8
Children out of school, primary, total estimate: 715,593

* An increase of 6% from the year 2000

Country: South Africa - Time: Most Recent Value (2005-10)
Out of School Children of Primary Age

Out-of-school children. Primary. Male

Out-of-school children. Primary. Female

29

Moving on to employment, quite a significant increase in female participation in
the labour market has been observed over the decades starting from the mid-
1990s. However, unemployment remains much higher for females than for males,
from 18% in 2007 to a mere 24% in more recent years. Female unemployment

rates have been higher than male rates and similarly in absorption and labour

towards a common end i.e. ensuring that human development reaches everyone, wherever they may be. Of
successful, world poverty will be cut by half, tens of millions of lives will be saved, and billions more people
will have the opportunity to benefit from the global economy.

[REF: What are the Millennium Development Goals?, United Nations Development Program, Millennium
Development Goals, Retrieved from: http://www.undp.org/mdg/basics.shtml accessed on 05/06/11]

28 Fact Sheet: Gender Equality and Equity in South Africa, loc. cit.

29 EdStats Country Profiles, loc. cit.

13
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force participation rates. Even though females make up more than half of the
working age population, they remain less likely to be employed than males. *°

EMPLOYMENT FIG. | YEAR
Contributing family workers, female (% of females employed) 11| 2003
Contributing family workers, male (% of males employed) 0.5| 2003
Employers, total (% of employment) 151 | 2003
Employers, female (% of employment) 154 | 2003
Employers, male (% of employment) 148 | 2003
Labour force, total 18.9 2009
Labour force, female (% of total labour force) 43.7 | 2009
Labour force participation rate, female (% of female population ages 15-64) 50.8 | 2009
Labour force participation rate, male (% of male population ages 15-64) 66.6 | 2009
Self-employed, female (% of females employed) 17.7 | 2003
Self-employed, male (% of males employed) 17.1| 2003
Unemployment with primary education, female (% of female unemployment) 475| 2003
Unemployment with primary education, male (% of male unemployment) 53.1| 2003
Unemployment with secondary education, female (% of female unemployment) 436 | 2003
Unemployment with secondary education, male (% of male unemployment) 38.7 | 2003
Unemployment with tertiary education, female (% of female unemployment) 5.7 | 2003
Unemployment with tertiary education, male (% of male unemployment) 4| 2003
Unemployment, total (% of total labour force) 23.8| 2009
Unemployment, female (% of female labour force) 25.9 | 2009
Unemployment, male (% of male labour force) 22 | 2009
Unemployment, youth female (% of female labour force ages 15-24) 525 | 2009
Unemployment, youth male (% of male labour force ages 15-24) 446 | 2009
Proportion of seats held by women in national parliaments (%) 445 | 2009

A lot of violent crime takes place in South Africa, and that is a fact which is
hardly disputed. During the period 1 April 2009 to 31 March 2010, the police
recorded about 2.1 million serious crime cases nationwide.*'According to the
provincial figures, Gauteng and KwaZulu-Natal are the most crime-ridden
provinces, especially in respect of murder and carjacking. Police officials say that
crime in Gauteng makes up roughly half of South Africa's crime in total. The
affluent suburb of Sandton in Johannesburg, Gauteng, has one of the highest rates
of house robbery in South Africa. The poverty-stricken township of KwaMashu

30 Fact Sheet: Gender Equality and Equity in South, loc. cit.
31 South African Crime Statistics, submitted 16/09/10, retrieved from
http://www.southafricaweb.co.za/article/south-african-crime-statistics, accessed on 06/06/11

14



http://www.southafricaweb.co.za/article/south-african-crime-statistics

Sexual Violence — South Africa

north of Durban, Kwa-Zulu Natal, is South Africa's murder capital. In 2009
KwaMashu had 235 murders (from an estimated total population of 500,000).*

Below are two tables from the National Victims of Crime Survey carried out
among residents in the various South African provinces in 2003. The data

indicates the public opinion and perception of crime in their respective areas.

Tabde % The ocme type of crinne that respondents were most afraid of
in their area of residence (%)

Esstorn Fres Gaw- KZWN Lim- Bpum- North Nostharn Wastern Togal

Cape Sate tong popo alanga Wost  Cape Capo
uraier 1.1 261 234 23.4 180 227 R0 302 264 2351
Hoisetreaking 2003 147 180 34.4 239 327 #1.7 b5 2001 234
Raps 240 3e 148 116 228 127 22 408 181 186
Robrbary 99 6% 236116 47 165 99 9.1 127 134
Propary theft® 1.7 108 58 43 148 EB B.5 &5 50 65
Azaault 5.1 75 1.7 3B 71 10 2.0 E.4 132 &0
Car hijacking 06 1.1 127 45 0.5 3.0 1.0 LA 1.9 4.3
StoCH e 55 09 0 3% 67 05 1.9 05 o 25
Chher 05 02 03 18 10 08 05 a4 g o8
Vahicle thelt 05 0.3 Q3 OF 07 Oy 0.3 0B 0% D6 49

Tabda & Omne typa of crime thet respondents thought occurmed most
im their area of residence (3)

Eastern Fraa Gau- KEN Lim- Mpum- North Morthern Wastern Total

Cape Stale temg popo alangs Wt  Cape  Cape
Housebreaking 416 300 300 #64 354 545 445 158 378 8.4
Property thedl® 73 261 10K 118 254 1549 130 8.2 140 163
Rnbieny 1.5 102 240 118 33 128 a7 124 164 140
S riar 40 BO 46 106 36 B2 55 5.5 L 1 I
Lvesmcck theft™ 200 55 @21 A 12% 20 111 a.4 19 &9
Dz 15 1165 2B |23 82 15 46 Zi6 16 &8
fape 43 BA 30 17 83 26 54 146 a0 4z
‘ehicle thed 15 18 38 26 20 148 08 25 13 27
Car hijacking b 03 T2 28 b 03 ah 0 02 23
Ckhar 2 090 16 21 OE 03 0D 0B 13 11 g

32 |bid

33 Burton, P., Du Plessis, A., et al. Table 3, Appendix 2, Provincial Tables, National Victims of Crime Survey
South Africa 2003, Institute for Security Studies Africa, retrieved from:
http://www.iss.co.za/pubs/monographs/No101/Append2.htm accessed on 02/06/11

34 Burton, P., Du Plessis, A., et al. Loc. cit.
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In directing the crime statistical findings towards women and rape, it is known
that South Africa has one of the highest incidents of reported rape in the world.
Statistics show that 36,190 cases of rape were reported to the police between April
and December 2007, though experts believe that number only accounts for one
out of nine cases. But the numbers of rape cases that make it to court are far
fewer, not to mention those cases that actually result in a conviction.®
Provincially, Mpumalanga reported the highest percentage of women ever raped.
The lowest percentage belongs to the North West province. 4% of women from
the age of 15 to 49 years reported having been raped at some stage of their life.
Women below the age of 35 were more likely to report that they had been raped at

some stage of their life than women in other age groups.*

Women tend to report rape that has been committed by strangers more often than
when the rape is committed by someone who is familiar to them. With the bulk of
rapes taking place on weekends (Saturdays — 23,2% and Sundays 20,3%), young
women between the ages of 19 and 24 are the most vulnerable age group.
Furthermore, in 88,1% of rape episodes there was one offender; there were two
offenders in 6,3% of episodes; and in 5,6% of rape episodes there were three or
more offenders. In 56,1% of rape episodes where there was one offender weapons
were used. Where there were two or more offenders, weapons were used in
28,690 of the cases, that is in 87,2% of the incidents. Rapes involving multiple
offenders have an even greater percentage of weapons used in the attack,
otherwise and generally physical force is used. The chosen weapon was a gun in
16,5% of the cases; 68% a knife or other sharp object; the weapon was
unspecified in 9,6% of cases; and weapons classified as ‘other’, such as rocks or

chains, were used in 5,9% of the cases.*’

3 Lindow, M., Rep.“South Africa's Rape Crisis: 1in 4 Men Say They've Done If’, Saturday, 20 June 2009,
Time, Cape Town, retrieved from: http://www.time.com/time/world/article/0,8599,1906000,00.html accessed
on 30/05/11

3% Quantitative research findings on Rape in South Africa, Statistics South Africa 2000, retrieved from
http://www.statssa.gov.za/publications/Rape/Rape.pdf accessed on 25/05/11, at p17

37 Quantitative research findings on Rape in South Africa, Statistics South Africa 2000, retrieved from
http://www.statssa.gov.za/publications/Rape/Rape.pdf accessed on 25/05/11, at p13
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The table below® shows that the majority of offenders were unknown to their
victims, nonetheless the percentage of attacks committed by people familiar to
their victims is comparably high. The largest proportion of reported rapes
occurred at the offender’s residence, although episodes in open spaces and at the

residence of the victim are the next common places of occurrence.*

AGE AT TIME OF RAPE (YEARS) No. %
Under 11 54 9,8
12-14 49 8,9
15-18 103 18,8
19-24 148 27,0
25-30 72 13,1
31-40 76 13,8
41-50 31 5,6
51+ 8 15
Unspecified 8 15
TOTAL 549 100,0
PLACE OF OCCURRENCE No. %
Victim’s residence 80 14,5
Rapist’s residence 170 30,9
Friend/family member’s home 34 6,2
Place of entertainment 5 0,9
Street 23 4,2
Open space 149 27,0
Parking/taxi rank/bus stop 4 0,7
Other 57 10,3
Unspecified 29 5,3
TOTAL *551 100,0
RACE OF VICTIM *No. %
African 478 87,0
Coloured 29 5,3
Indian 3 0,5
White 37 6,8
Unspecified 2 0,4
TOTAL 549 100,0

38 Data gathered from a police docket study conducted by the Crime Information Analysis Centre of the South
African Police Services, Quarterly Crime report 3/98

% Quantitative research findings on Rape in South Africa, Statistics South Africa 2000, retrieved from
http://www.statssa.gov.za/publications/Rape/Rape.pdf accessed on 25/05/11, at p25,6
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RELATIONSHIP TO OFFENDER No. %
Stranger 435 57,1
Acquaintance 177 23,2
Relative or intimate 61 8,0
Family friend/neighbour 59 7,7
Unspecified 23 3,0
Other 7 0,9
TOTAL *762 100,0

*Some totals exceed the number of victims and suspects since more than one victim or

suspect could have been involved in cases™

The aim of the statistical overview is for the reader to gain an overall and beyond

general picture of the country that this research paper will focus on.

40 Quantitative research findings on Rape in South Africa, Statistics South Africa 2000, retrieved from
http://www.statssa.gov.za/publications/Rape/Rape.pdf accessed on 25/05/11, at p25
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2. THE SHAPE OF THE SOUTH AFRICAN SOCIETY

This chapter aims to expose the mentalities and attitudes of the population in
regards to gender and the way in which females and males relate and perceive
each other. In order to achieve this aim | will refer to the relevant gender theories;
and to illustrate how this affects rape I will point to several examples of studies

and interviews that have been conducted.

To begin with, a study conducted by South Africa’'s Medical Research Council in
a 2009 Time article release, exposed that a quarter of men in South Africa
admitted to having raped, and 46% of those said that they had raped more than
once. 1,738 men of all race groups, in both urban and rural settings in the Eastern
Cape and KwaZulu-Natal provinces were interviewed. Out of those that admitted
to having raped, 73% said that they had committed their first assault before the
age of 20. According to the researchers, many of the study's participants appeared
to see no problem with what they had done. The researchers found that the men
most likely to rape were not the poorest, but those who had attained some level of
education and income.** A senior program advisor at Sonke Gender Justice* said
that such findings: "highlight the lack of remorse among men in our country, and
also the attitude that women remain fair game for us... [Men] continue to abuse
even to the point of getting away with murder.” The study reveals a deeply rooted
culture of violence against women, in which men rape in order to feel powerful,
and do so with impunity, with the belief that their ‘superiority’ entitles them to

vent their frustrations on women and children. *

In a CNN interview in the same year, one of the men mentioned that he and three
friends gang-raped a girl they met a party. He confidently explained that: "With
me it was not a problem...but when | went to the bathroom having to find the third

guy busy with her it was like | had a problem because she was crying, she was not

41 Lindow, M., Rep. Loc. cit.
42Sonke Gender Justice is an advocacy group for abused women
43 Lindow, M., Rep. Loc. cit.
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happy." His friend contributed: "1 would tell myself that there is nothing I want in
life that | can't get, even a beautiful woman because when you try your luck with
them, their response makes you feel like you are nothing. That's why we decide to
do things like this, having sex with them forcefully." These men have all spent
time in prison but have never been convicted of rape.** The narratives in the
interview underline the huge divide between South Africa's democratic and liberal
constitution, which upholds and includes the rights of women and children, and

the realities of the society.

Lastly and notably, gender advocates have said that the 2006 rape trial of the then
prominent politician, and now President of the Republic, Jacob Gedleyihlekisa
Zuma, was incredibly damaging to their cause. Zuma was tried and acquitted of
raping an HIV-positive family friend. Aernout Zevenbergen® says, "Rape is a
signal of a society that is sick to the core,” and goes on to explain that President
Zuma's plainspoken views as a polygamist and a traditionalist appeal to many men
who feel adrift in a society that defines men by the material trappings they
attain.*® Rhoda Kadalie*’ explains “while we have those paper rights, in reality
the gender politics and behaviour of men towards women...haven'’t changed.” 48
Indeed some men believe that they are participating in a socially approved
‘project’ to constrain women within certain boundaries and categories by resorting

to sexual violence.*

44 Mabuse, N., ‘South Africa fights rape crisis’, CNN World, 30 June 2009, retrieved from:
http://articles.cnn.com/2009-06-30/world/sa.rape.crisis 1 south-africa-raped-alexandra-

township? s=PM:WORLD accessed on 18/05/11

45 Zevenbergen, A. author of ‘Spots of a Leopard’, a book on masculinity in Africa

46 Lindow, M., Rep. Loc. cit.

47 Former Human Rights Commissioner and founder of the Gender Equity Unit at the University of the
Western Cape

48 “Sexual assault hidden in culture of violence”, Zimbabwe Independent, Friday 6 August 2004, retrieved
from: http://www.theindependent.co.zw/international/16401.html accessed on 30/05/11

49 This type of ‘control mechanism’ is used when the group believed to be inferior sees it as absolutely
necessary for the continued comfort and survival of those in power. As an illustration, the vast majority of
white South Africans who openly and enthusiastically supported apartheid entrusted the cooking of their
meals and the care of their children to black servants. This points to the paradoxical vulnerability of the
dominant class being serviced.

[REF: Moffett, H., Chapter 6, loc. cit., at p168,9]
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Rachel Jewkes™ outlined that generally, “rape is more common in countries with
both a marked gender hierarchy and a culture where violence is used to assert
dominance in whatever form that takes — either by the state or by individuals.”*
To support Jewkes statement are the findings of a 2001 study of rape cases™ in
South Africa’s Limpopo province, in which the findings were that some men who
were marginalised in their community had raped in order to assert masculine
domination — symbolically. Niehaus discovered through three case studies that
men had used rape to play up their heterosexual virility; to disgrace and humble
women that were more successful than them; and to enact a standard of their

patriarchal rule within households. >3

Generations of families were broken apart due to South Africa’s history of
migrant labour in which men left home to work in the mines, especially under
Apartheid policies which compelled parents to live apart from their children,
leaving them to be raised by relatives and neighbours. In this way many children
have been particularly vulnerable to assault. Children and the youth remain
vulnerable today as poverty prevails and many are orphaned by AIDS.>
Zevenbergen suitably said that the effect of this history is that in the absence of
positive male role models, a wave of young men “are now consumed by a sense of
anger and entitlement.">> Karen Krueger suitably underlines that the practice of
violent acts reflects the mind-set of the perpetrators>, and one can undoubtedly
say that this is directly relevant to the dilemma that is being experienced in South
Africa even today. In general, women’s experiences of rape and violence in the
South African society are met with silence. Rhetorically, and meditatively

Zevenbergen concludes: "What we have are the wounds of men creating wounds

%0 The head of the South African Medical Research Council's Gender and Health Unit

51 “Sexual assault hidden in culture of violence”, loc. cit.

52 They study was conducted by Isak Niehaus, an anthropologist from the University of Pretoria.

53 “Sexual assault hidden in culture of violence”, loc. cit.

% |bid

% Lindow, M., Rep. Loc. cit.

5% Buetow, T., Christ, M., and Gudehus, C., Approaching Collective Violence: On Methods and Perceptions —
Introduction, L’Europe en formation No. 357, Automne 2010, retrieved from;
http://www.cife.eu/index.php?id_rub=1170318030&id_parent_rub=1170317838&id_top=1169138322&url_to
go=4&titre=Dernier%20num%C3%A9ro accessed on 09/02/11, at p10
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in women, creating wounds in children...Who is going to stop the vicious

circle?"’

I. GENDER RELATIONS

Generally all the racial and ethnic groups in South Africa have age-old beliefs
concerning gender relations and roles, and most are based on the assertion that
women are less important, or deserve less power than men. For the most part
African traditional social organizations are male centered and male dominated.
For example, in some rural areas of South Africa in the 1990s, in keeping with
tradition, wives walk a few paces behind their husbands. Afrikaner religious
beliefs place strong emphasis on the theoretically biblically based idea that it is
the norm that women's contributions to society should be approved by, or be on
behalf of, men.®® South African women were however faced with new obstacles
and new opportunities to exercise influence in the twentieth-century, which

brought with it economic and political developments.>®

Gender is a complex multilayered phenomenon and in order to understand the
dominance of masculinities over femininities, one must seek to understand the
existing gender relations and how they work at all levels of social, political and
even economic life.*° Feminists, see gender as the constitution of power relations
through exclusions and privileges that are associated with masculinity and
femininity.®* The concept of gender can be theorised in various different ways and

for many different purposes. As a starting point is the definition of gender by

57 Lindow, M., Rep. Loc. cit.

58 Byrnes, M. R., ed, South Africa: A country study, Women in Society, Washington: GPO for the Library of
Congress, 1996, retrieved from: http:/countrystudies.us/south-africa/58.htm accessed on 25/05/11

59 |bid

60 True, J. Chapter 24 — The Ethics of Feminism, The Oxford Handbook of International Relations [edited by
Reus-Smit, C. And Snidal, D.] 2010 Oxford University Press New York, at p408

61 Whitworth, S. Chapter 23 —‘Feminism’, The Oxford Handbook of International Relations [edited by Reus-
Smit, C. And Snidal, D.] 2010 Oxford University Press New York, at p403
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Sally Haslanger, who defines it in terms of the social positions that men and

women occupy. %

A person belongs to a gender because she or he is thought to have certain bodily
features that uncover hers or his reproductive capacities, thus classifying
individuals as either woman or man. Gender thus becomes projected on ‘sex’, the
biological category. The concept of gender indicates that women and men are
treated according to their social positions for reasons that do not have much to do
with their biological position. A way in which this concept can be further brought
to light, for the purpose of this paper, is to explain gender in light of norms (legal,
social or moral), identities and social institutions.®® These explanatory concepts

will be touched on further on in this paper.

Feminist critical theory examines the existing assumptions about men and women
i.e. what it is to be a man or woman, what is appropriately masculine or feminine
behaviour, the appropriate roles of women and men within society, the family,
the workforce, etc. They argue that the prevailing norms associated with
masculinity should too be examined as these norms can have a huge impact on
men across the board. Critical feminists insist that gender depends (in part) on the
real, material, and lived condition of men and women in particular eras and
places; thereby including the lived conditions of race, class, sexuality, ethnicity
and religion.** Postcolonial feminist theorists go further and argue that
imperialism constitutes one of the vital processes through which modern identities

actually become ingrained. ®

Human gender is made up of two halves, with each defining the other; this
twofold division can take a range of forms. The two halves can be seen to be
equal but opposite, in a complementary relationship, although more often than not
the female is in an inferior position: “Gender is the culturally variable

elaboration of sex, as a hierarchical pair, where male is coded superior and

62 Browne, J. Ed. The Future of Gender, 2007, Cambridge University Press, Cambridge, at p56
83 bid

64 Whitworth, S., loc. cit., at pg 395

85 Whitworth, S., loc. cit., at pg 395
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female inferior.”®® So gender is not simply the gender that one is, but it is rather a
set of meanings that sexes assume in particular societies, therefore it is not a mere
biological given, but a social construct. Christine Delphy, among other socialist
feminists maintains that sex roles became part of our bodies because of a
hierarchical division of labour which initiated the elaboration of hierarchies, not

merely because they expressed masculinity or femininity.®’

Basic common knowledge prescribes that there are two sexes: when filling in a
form we are required to tick either male or female; symbols/signs on doors to
public toilets compel us to choose one or the other. Ideas and perceptions of
gender and sexuality are so intertwined that it is often difficult to see where one
ends and the other begins. In answering the question of where gender begins,
psychoanalysis feminists give two answers. The first is supported by the Object
relations theorists®®, who argue that gender is acquired in the course of
socialisation and the internalisation of norms; it is a set of roles and cultural
meanings gained in the course of ego formation within family structures; and that
transformations in child-rearing practices and in the family/clan organisation can
alter its meaning and close the hierarchical gap between the genders of man and
woman. The second answer appeals to the (Freudian-derived) French Lacanian
School, and it refers to sexual differences and not to gender. In this way their
conviction is revealed, that in order to become speaking subjects we must be
sexed, i.e. sexual difference is a process rather than something which is acquired;
so the subject itself is formed through a subjection to sexual difference.®® The
theoretical debate goes on: which precedes the other, gender or sex, nature or

culture.

Kate Millet argues in her 1970 book ‘Sexual Politics’, that intimate relations of
sexuality, love and family are at the same time relations of power that could be

viewed as the origin and foundation of gender divisions in many other areas of

8 Cranny-Francis, A. Et al. Gender Studies Terms and Debates, 2003, Palgrave Macmillan New York, at p2
67 Cranny-Francis, A. Et al. Loc. cit., at p2-4

88 Object relations theory is a school of thought associated with the work of Melanie Klein and Nancy
Chodorow.

69 Cranny-Francis, A. Et al. Loc. cit., at p3-5
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social life. In this light, she saw personal relations of intimacy in the private
sphere as being central to the political relations of public life. Cultural
representations and values create sexual differences of behaviour in family
households and make them seem to be palpable and natural, thus legitimizing
gendered forms of domination in other areas of social practice. So however
intimate these personal relations might be there can at the same time be
considered as relations of exploitation and oppression through which control is

ordered. Feminists have described these power relations as patriarchy.”

Patriarchy (or as sometimes called, sexism) indicates a social system in which
structural differences in privilege, power and authority are invested in masculinity
and the cultural, economic and social positions of men. Under a patriarchal regime
women are excluded from positions of power and authority unless that power and
authority works to support individual men or the social system as a whole,
although this status may be challenged still. That means that for example, a
woman might be authoritative as a teacher in the hope of reinforcing the values
and attitudes that make up the social system; or she might be authoritative in the
home towards her children and as a result offer a calm and supportive

environment for her husband.

However the term patriarchy has been critiqued for its monolithic interpretation of
men and masculinity as the oppressor and the enemy, as well as for its inability to
explain complex social processes such as class, and cultural dynamics.’® The
position of some feminist theorists is that men have all the power and maintain it
by systematically oppressing women. This view too has had negative
consequences in that women are made to be the victims and structurally incapable
of improving their social position other than by the benevolence or support of

individual men.”

70 Scott, J. Power, 2001, Polity Press in assoc. With Blackwell Publishers Ltd. Cambridge/Oxford, United
Kingdom, at p143

1 Cranny-Francis, A. Et al. Loc. cit., at p15

72 Cranny-Francis, A. Et al. Loc. cit., at p15,16

73 Cranny-Francis, A. Et al. Loc. cit., at p66
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Cultural dialogue of masculinity and femininity, patriarchy and the patriarchal
family, and the male breadwinner, set out the foundation for the dominant pattern
of male strategic control in households.”* The terms ‘male hegemony’ or
‘hegemonic masculinity’ are commonly used instead to refer to what is the
widespread domination of men in the social, economic and cultural spheres.
Hegemonic masculinity consists of practices and ways of thinking that allow and
legitimise the dominant position of men and the subordination of women. This
hegemony exists through family institutions, corporate and government

institutions.”

With this in mind, one can derive that because throughout their lives boys and
men are under the supervision and surveillance of other males they may come to
feel that at one point or another they may be deprived of their status as men.
Consequently, excessive masculinity becomes the goal. This can be signified by
anything from a muscular body, a so-called impressive sexual scorecard or an
expensive car, to acts of violence towards women and children or even other men,
particularly homosexual men, all in an attempt to assert their masculinity in the
eyes of their male ‘superiors’ or comrades. These competitive features of
hegemonic masculinity result in men’s demands for explicit emotional support
from women, and where the women are not able to or are unwilling to provide it;

this unmet need can easily turn to violence. ®

In many of the affected communities in South Africa, political conflict has been a
reinforcement of a violent and ‘macho’ definition of manhood. A consequence of
the apartheid system was the erosion of the traditional systems of patriarchy that
operated in the pre-colonial South African societies. That is to say that as political
power and duties were taken away, the men hung on to their dominant role in the
family as breadwinner and head of the household in which women and children
(including male children) deferred to the husband and father. Subsequently in the
1970s and 1980s a steep increase in male unemployment prevented many young

males from creating families (or an institution) due to many financial constraints

4 Scott, J. Loc. cit., at p148
75 Cranny-Francis, A. Et al. Loc. cit., at p15,16
76 Cranny-Francis, A. Et al. Loc. cit., at p17
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and above all the incapability to support a wife and children. Furthermore, the
increasing politicization of the youth brought with it higher expectations and
challenged the existing order of racial domination. There was then a need to
reassert masculinity or machoness in a system that particularly disempowered

men of colour.’’

There is no real link between political violence and violence against women, but
the notion and pattern can be used to demonstrate the link between the
deterioration of masculinity and self-esteem, along with the deterioration of the
political situation in South Africa. It can also explain how identity and perceptions
shifted to create inner power struggles, spilling over into the household (or

domestic institutional) setting, and then affecting the society as a whole.”

In order to demonstrate and highlight the inner gender and power struggle in
South Africa, reference is made to Steve Mokwena’s 1991 seminar paper on the
‘jackroller’ rapist youth gangs in the Soweto township urban area. He explains
that term “jackroll” was created to refer to the forceful abduction of women in the
township by a specific gang called the Jackrollers which operated in the Diepkloof
area under the leadership of Jeffrey Brown in 1987-1988. The most notable
practices of the Jackrollers were rape and abduction, car theft and bank robbery.
But as the abduction of women became fashionable, anyone who did it could be
called a jackroller, and jackroll became a commonly used verb in the township

vocabulary.”

The dramatic increase in township youth-based violence was specifically directed
against young women, as was (and still is) the fashion. Initially many of the
victims of jackroll were those women who were thought to be out of reach
because of their class and status. It is apparent that rape, like all forms of male

perpetrated violence against women, is connected to the broad socio-cultural

T Human Rights Watch/Africa, Women'’s Rights Project, Violence Against Women in South Africa — State
Response to Domestic Violence and Rape, 1995, Human Rights Watch USA, at p21,22

78 |bid

79 Mokwena, S. Seminar No. 7, 30 October 1991, “The Era of the Jackrollers: Contextualising the Rise of
Youth Gangs in Soweto”, delivered at the University of Witwatersrand, Johannesburg, South Africa, retrieved
from the Centre for the Study of Violence and Reconciliation
http://www.csvr.org.za/wits/papers/papmokw.htm#note55 accessed on 02/06/11
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environment which is immersed in beliefs of male dominance, supremacy and
aggression. Men have been taught to define their power in terms of their capacity
to realize their will especially over women, without their consent or the consent of
any of those involved. This was and is evident in the attitudes of young males

towards sex and sexuality.®

It is within this context that jackroll has taken root. An unusual characteristic of
jackroll is that it is seen as a sport of the tough gangsters, i.e. the ‘mac